Residents Have Rights

Students in Rooming House
Accommodation




Tenants Union of
Victoria




Tenants Union of Victoria

We are based at 55 Johnston Street In
Fitzroy

We provide advice via phone, emalil and In
person through our drop In service

We can also give organisations who
support residents advice if your call our
admin number on 9411 1444




TUV Fact Sheets

» hitp://www.tuv.org.au/publications/fact+sheets

Avoiding eviction
for rent arrears

I you do not pay your rent on the day that

it is due. you will b ‘in arrears’. If you are

14 days in arrears. your landlord can give
you a 14-day Notice to Vacate. However. they
can only give you the notice for rent that is
actually overdue. They cannot give you a
Motice to Vacate for not paying your rent

in advance.

D If you are not 14 days in rent arrears at
the time of receiving the notice. it is invalid.

I you receive a Notice to Vacats, you do not
have to move out of the property if you don't
want to. The notice is just the first step in
taking the matter to the Victorian Civil and
Administrative Tribunal. It is not too late to
try and negotiate a payment plan with the
Iandlord or zgent

®» They come in 12

I you are in arrears, and you are unable 1o
make a payment. contact your landlord or
real estate agent as soon as possible and tell
them when you will be paying. If you can't
pay the arrears in one payment, you should
offer 1o pay them off over time leg an extra
£20 per week). Don't offar to pay mara than
you can afford. Make the offer in writing and
keep & copy—even if the landlord or agent
dor't accept your offer, you can use your
lettar as evidence that you tried to resolve
the problem.

2 I you want the Tenants Union to help
you prepare for = Tribunal hearing. seek
our advice as soon as you recsive the
Notice to Vacate.

Step 2. Application &
Notice of Hearing

different languages

The landlord must give you a Notice to Vacate
before they apply to the Victorian Civil and
Adrministrative Tribunzl for a Possession Order.
Ottherwiss their application is invalid and should

O Itis illsgal for your landlord or agent to
personally artempt to evict you. Only the
police can evict you and even than, they must
have 2 valid Passession Order and a Warrant

be dismissed. You should receive a copy of the
landlord’s application to the Tribunal.

Once thay have received the landlord's

application. the Tribunal will set a hearing
date. They will send you a Notice of Hearing,
which tells you the time, date and place of the
hearing. i you want to avoid being evictad,
you must go to the hearing, sven if you

have paid the rent arrears or antered into a
you can sither tzlk 1o a financial counsellar payment agreament with your landlord or
over the phone by calling Money Help on agent. If you don't go to the hearing. the

T 1800 148 689, or if you want a face-to-face Tribunal may grant the landlord = Possession
appointment you can phone Consumer Affairs Order.

Victoria on TF 1300 55 81 81 for the number
of the nearest financial counsellor.

of Possession from the Victonan Civil and

Administrative Tribunal. (See the Eviction and
ints sbout landiords and resl estate

agents fact sheets for more information )

1 you nesd halp to maks a payment plan

D If your landlord or agent tell you that you
do not need to go to the hearing becauze
you have psid off the rent arrears or for any
other rezson. it is very important that you
phone the Tribunal on o 9628 9800 to ask
if the application has been withdrawn.

If it hasn't, then you must go to the hearing
if you want to avoid eviction.

If the landlord or agent rejects your offer
or you are unable to make any payments,
the landlard must follow one of the lsgal
procedures below if thay want to evict you:
the standard procedure below or the
alternative procedure overleaf.

If you cannot go to the hearing, you will need
to apply for an adjournment at least 2 days
before the hearing dste. See the Victerian
Civil and Administrative Tribunal {zct shaat
or contact the Tenants Union for advice.

Standard eviction procedure
Step 1. 14-day Notice to Vacate
As mentioned. if you are 14 days or more
in rent arrears, the landlord can give you &
14-day Notice to Vacate. This notice must
be hand delivered or sant to you by

registared mail g
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http://www.tuv.org.au/publications/fact+sheets

Flow Charts

» hitp://www.tuv.org.au/publications/step-by-
step+quides

;@:?,. your step-by-step guide to defending a compensation claim

o L

Does the landlord believe you have done
something in breach of your lease orthe |
e s Act | s
VCAT has a limit of $10,000 on hearing compensation claims. fasidartial Fanancios Act {RTA) 13971 /
I landlord wants to claim more than $10,000,

they will need your consent or they must go to the

Magistrates’ Court or a higher court. Afternatively, they may o € reaches that landlords commanly
be able to make a claim under the Fair Trading Act 1999, claim compensation for includa:
i AR i L BRI RS Bt o B, . = ending the tenancy before your fixed-term loase
Custast tha Framts URGH B your lediond (" Does the landiord believa they have suffered loss has expired
s claiming more than $10,000. \__ or demage as a result of your breach? > moving out without giving adequate notice
¥ > loss or damage to the rental property or to fixtures
or goods supplied with the property

NO

failing to leave the property reasonably clean

" The landlord may be able to make a compensation claim against )
\__ ¥ou in the Victorian Civil and Administrative Tribunal (VCAT.

(Has the landlord sent you a Breach of Duty Notica? )

If the compensation claim is for @ breach of your
tenancy agreemant rather than a breach of the RTA > details of the breach X
(eg you have broken the lease or you owe rent}, . ii:r?f‘?gﬁtgflmgﬁz ?.;::;roo;;slma srotiom
the landlord may apply directly to the Tribunal - e > <1l s i
\__without first serving you s Breach of Duty Notica Do you agree you should pay the compansation that the landiord is claiming? } ((,;g rapair d(an;.zgg to [[‘: pmpg,w )
- > the amount of meney they are claiming

The Breach of Duty Motice must state:

¢ 1 you disagree with the landlord’s claim or tha amount of thair claim. s
do not pay. The landiord will have to taks their claim to the Trlbunal,/—

¥

¢ The landiord will have 1o convince the Tribunal that:
= they have sustained loss or damage, and

= the loss or damage was a result of you braaching
your tenancy agreement or the RTA, and

If you decide you want to pay the claim or you negotiata
with the landlord or agent to pay a lesser amount,
make sure you get a letter from the landlord stating

tip> The landiord’s claim must
ba in proportion to the damage

how much you have agreed to pay and how it will be paid, (eg they can’t claim the cost of
confirmi : repainting or recarpeting the
= he amoUNL they ore Claiming 1s ressenable and confirming that they will not make any further such
o u g A claim against you in the future. Keep the lattar. whole property when the damage
was confined to one room).
The landlord must provide evidence to support their claim,
and they must show/give you copies of any photos
g and documents they present 1o the Tribunal. J
If the landlord is claiming the cost of repairs or For more information see our fact sheet:
¢ 1 you want 1o defend the claim, you should provide ™ replacemant of property or fixtures, you should get > Defending a compensation claim
whatever evidence you can 1o show that you should not your own guotes. Also, point out if the property was
have 1o pay. or should not have 1o pay the full amount old or worn cut, or if the demage was due 1o
k leg Condition Repert, photos, witnesses). S

“fair wear and tear'. for which tenants are not Iiubls/



http://www.tuv.org.au/publications/step-by-step+guides

SUBSTANTIVE LAW

nder the Residential
Tenancies Act 199/




Relevant Legislation

» Residential Tenancies Act 1997 (Vic)

» Residential Tenancies (Rooming House Standards)
Regulations 2012 (Vic) = ['"Minimum Standards”]

» Pyblic Health and Wellbeing Regulations 2009 (Vic)

» Building Code of Australia

» Consumer Law:

Commonwealth: Competition and Consumer Act 2010
&

Vic: Australian Consumer Law and Fair Trading Act 2012



http://www.comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/current/bytitle/83C2B3F207F6B920CA25780D007BE2A8?OpenDocument&mostrecent=1

What we do

The outreach team at the Tenant’s Union comprises of
myself and my legal colleague Jenny Sharp (Jenny also
has a background in building and is a highly valued asset)

We are funded 1o visit Rooming Houses 2 days per week

We visit Rooming Houses across the North West Melbourne
etropolitan area

In the last financial year, we conducted 335 visits to 249
different properties.

We receive referrals from wide-ranging sources including:
= Tenant’s Union Telephone Advice Line
= Consumer Affairs Telephone Advice Line
= University Student Services
= Community Health Services
= Housing Support Services



What is a Rooming House?

The RT Act defines a rooming house as:

‘rooming house means a building in which
there is one or more rooms available for
occupancy on payment of rent—

In which the total number of people who may
occupy those rooms is hot less than 4




What does a Rooming
House look like ?

i '
S I
i 2
[
by
o
7
. ;
. L i =
¥
.

Yﬁf” Y rYry Yvivav B L




Sl

v
: S——
$ \V\.In.,f.l!,l:(“k .
4 A= ik
BN o
\.\ ! .. o)
e .”
< AR
«~ 11 A
g (.
o=




Rooming House Registration

®» Fven though a rooming house should be registered,
frequently they are not. This does NOT preclude them
from falling within the legal definition of a Rooming
House

®» Rooming Houses MUST be registered with their local
council. Public Health and Wellbeing Act (PHWBA) sé7

It is possible to check if a property is a registered
Rooming House on the CAV Public Register. If you
cannot locate a property on the register, it is worth
contacting the Environmental Health Department of
the relevant council.

http://www.consumer.vic.gov.au/housing-and-
accommodation/renting/applying-for-a-rental-
property-or-room/types-of-rental-agreements/public-
reqister-of-rooming-houses



Is it a Rooming House or a
Residential Tenancy ?

It's rarely straightforward!
Is there capacity for 4 or more people?¢

Does each resident have a separate
agreement/arrangemente

Who does the resident pay rent to?
Is there shared common area/facilitiese
Are there house rulese

Does the resident have “exclusive possession” or only
“exclusive occupancy’¢

Are there locks on each doore
Rooming House Operator may sometimes live in the property

Does the Operator have access to the common arease



Finding Accommodation

» |nfernational Students often make accommodation
arrangements before arriving in Australia

» \Vast array of accommodation providers

= Yeeyi.com, gumtree, flatmates.com.au, University
stfudent services, education agents, word of mouth

» Unregulated

®» TUV has very limited contact with students prior to
arriving in Australia

» This is concerning and warrants further research and
education



What Should Students Do ?

Keep receipts for bond, rent, payment of utilities.

Keep all email and SMS correspondence

Keep copies of advertising promoting the property
they occupy (screen shots, photocopies etc)

Take photos of room prior to occupation

= With particular focus on any faults (repairs, failure
to clean)

Take photos again after vacating the premises



Taking a Matter to the Victorian
Civil Administrative Tribunal

» Many international students fear reprisal

Students need to be reassured that the VCAT process
is a civil one

®» The process has no connection with the Department
of Immigration

» |f students/residents have any concerns about their
visa, they should seek further advice from a
registered migration agent



Agreements

Can be verbal or written

Fixed Term or Periodic (significant repercussions for rights —
resident may become a tenantl)

Contain details about bond payment and amount
ent payment date and method
Terms and Conditions

Where there is any written agreement in what might be a
rooming house, residents should seek further advice at the
Tenant’s Union Drop In Service. 55 Johnston St Fitzroy.

Standard Form Residency Agreement available on CAV
website:

http://www.consumer.vic.gov.au/resources-and-
education/forms-and-publications



http://www.consumer.vic.gov.au/resources-and-education/forms-and-publications

Bonds

» The bond must be lodged with the Residential
Tenancies Bond Authority (RTBA) 5406

®» Bond amount must not be more than equal to 14 days
rent s 96 RTBA

®» |t is an offence not o lodge bond - residents can
easily check if the bond is lodged by contacting the
RTBA on PH: 1300 137 164

» Residents can report a failure to lodge the bond to
Consumer Affairs Victoria (CAV)

» Two was for the bond to be claimed:
= Consensual parties sign the bond claim form

= Parties can apply to VCAT (resident applies under
s416). This is a free application



House Rules

» Section 126 allows Rooming House Operators
to create house rules

Must be displayed and must be fair and
reasonable

» / days notice required for change of rules

» Residents can challenge the rules through
VCAT if they believe the rules are
unreasonable




Utility Charges

» Residents are often illegally charged
additional fees for utilities

» Section 108: residents are only liable for
utility charges if their room is separately
metered




Shared Room Rights

» Shared room right section 92B

A shared room right gives a resident a right to
occupy the room together with one or more
other residents chosen by the rooming house

Example : A resident takes up occupancy of a
room after being given notfice under section
92C that the resident is to have a shared room
right. Later that week, without notice to the
existing resident, another resident takes up
occupancy of the same room under a
residency agreement. Each resident has a
shared room right.



Cleaning










Who is responsible for Cleaning?

Rooming House Operator is required to maintain the
communal areas in a reasonably clean condifion (RTA
s120, PHWB s518)

Resident must keep the room clean and in a condition
which will not create a fire or health hazard (s114 RTA)

Rooming House Operator’'s often compel residents to do
all the cleaning —threat of additional penalfies if no
compliance

Breaches of the RTA or PHWA can be anonymously
reported to CAV and local councill



Y WO 1S oV DUTY oF
* CLEANING WILL FPAY
\f TUE F/INE 72R Ts RUPBISIT




Repairs




Types of Repair

= Urgent Repair

®» cg Broken stove, no hot water, heater not working,

safety issues (electrical)

Can apply to VCAT for urgent repair. Should be
listed within 2 working days.

Non Urgent Repair
Everything else

Can issue a Notice to Rooming House Operator.
Allows 14 days for the Rooming House Operator to
address the repair

Can request CAV attend to do a repairs inspection
and after obtaining report, residents can apply to
VCAT for an order that repairs be done

Many repairs issues can also be reported 1o CAV
and local councill



Rooming House Operator has
a duty to maintain premises in
good repair

= 5120 Not in good repair

Many Rooming Houses (registered and unregistered)
are in appalling condition. Residents will often make
verbal requests for repair. This is often not successful

= TUV advise residents to make repairs requests in writing
— via email, SMS. Where this is unsuccessful, residents
are advised to issue a Breach of Duty Notice

= Written documentation and photographs are very
helpful should residents wish to seek compensation at a
later date.




Breach of Duty

= Notice for breach of duty to owner of
rooming house

» hitp://www.consumer.vic.gov.au/resour
ces-and-education/forms-and-
publications

» Very useful to formalize complaints —
must be a duty provision. Must be issued
prior to claim for compensation

®» The issues relate to breaches of the
“duty” provisions under the Act ss 110-
128 (exceptsl11) and also s140 for
rooming houses


http://www.consumer.vic.gov.au/resources-and-education/forms-and-publications

Residents Can Claim
Compensation

® |f you are in the property at the tfime of making the
claim, a breach of duty notice must be given first
(aftach evidence and details of the claim)

» |f the tenancy has been terminated, you can apply
simply under:

S452/472 Application to Tribunal for compensation
order

» 4 year limitation period from the date of the incident




What can your client
claim under Tenancy Law

®» Breaches of quiet enjoyment- ie. landlord doesn’t
provide 24 hours notice prior to entering a resident’s
room eftc.

®» | 0ss of amenity-i.e. broken stove, flooded bedroom,
broken light etc.

®» Damage to goods (in limited circumstances -market
value, not replacement value).

» |[nconvenience- up to $1000. EA v EL(Residential
‘Tenancies)[2006] VCAT 2049.

» Utility bills.
=» QOver paid rent.



What do they need o do?

» Serve the landlord with a breach of duty notice first
and then apply to VCAT after 3 days.

» Seek a percentage of their daily rent based on the
Impact it has had on their ability fo use property.

®» There are no set percentages but by way of example,
Peeling paint might be 1-2% whereas a fire damaging
the entire property would be 100% if the property is
uninhabitable.

» Resident needs to be able to justify the amount they
are seeking (be fair and reasonable).



= the landlord failed io camy out repairs you requesied
== the kandlord tried to evict you illegally The Residental Tenancies Act 1837
= the mgent or landlord has bessn burring up wath prospscties has a $10,000 compensation claim limit.
terants or buyers without giving you 24 hours notice ar Haowevear, you may be able ta clsm
getting your consent under the Far Irading Aot 1085,
Contact the Tenants Unian far advice.

(_You may be entitled 1o claim compensation. m——— Are you daiming man than $T0,0007 |

H you ase maling a clim bemuwse your Ta claim compensation, you need
lzndlord failed 1o camy out repairs, ta serve the landlced with a
wait until the repairs are done or until Breach of Duty Matice
you move cat 5o you know haw much {available from the Terants Union
compensatian bo claim. or Conzumesr Afairs Yictomal
When Braach i ™
me":‘m"' of Duty Notics Give s copy of the Breach of Duty Notice to the landiord or agent and keep a copy for yourse Have: you received the compensatian peyment within
2 details of the andlard's Breach Zerd it by registesed mail {kesp the mai receipt] or delier it in person. 14 days [oe 16 days  you deliversd it by maill?
(i what they did wrong) '
3 what action they should take io fix the peoblem
(g fix the roaf] HD
= the: amount you are claiming for any maney
you spent as a result af the problem andior At the hearing, ill need to provide prook X —
any loss o inconwenience you were caused 40 support ycur claim, This coukd b m e foem of photograpt, || 19% £a 2pply 1 the Victorian Cil & Administratiee Trkunel
» the amount you are claiming for any goods witnesses, letters Lo your lsndlordiagent receipts for Fillin an application fomm and attach a copy af the
'\ that wers damaged and cannot be repaired A mxpenses, quotes for repairs ez, Braach of Duty Motice that you sent.
#is 500N s you recsve natice
of the Tribural hearing,
contact the Tenants Union for advice.




Lease Breaking Costs

» Where there is some form of fixed term agreement in
a Rooming House, there may be costs for lease
breaking

However this depends on the contractual terms and
will warrant more detailed advice.

» When arooming house resident has signed a fixed
term agreement and wishes leave earlier than the
agreed terms, please advise the client to see further
advice from the Tenant’s Union Drop In Service.

» Mon-Fri 55 Johnston St Fitzroy




Rent Arrears

» |f the resident owes 7 days or more rent the Rooming
House Operator may give them a 2 day Notice to
Vacate. [s281] Where a Resident has been issued
with a NTV for Rent Arrears, please seek further
advice immediately as there is serious risk of eviction.

= Note: paying off the arrears within the 2 day period
does not make the NTV unenforceable.

= After the notice has been given the RHO should
apply to the Tribunal for a Possession Order if they
wish to ferminate the tenancy.

= Normally it fakes approximately two weeks from the
date of application for the matter to be heard



http://www.austlii.edu.au/au/legis/vic/consol_act/rta1997207/s246.html

What can your client do?

» |f the Resident can pay off rent owing within a
reasonable time frame and continue to pay the rent,
then they can ask that the tribunal member does not
make a Possession Order at the Hearing and that they
be given an opportunity to enter a payment plan (this
may be written in the Tribunal Order)

» Residents must attend the Possession Order Hearing to
ask for this. If residents enter intfo a payment plan (to
avoid eviction) they need to honour this plan, otherwise
risk further VCAT hearing and possible eviction.

» |s there a fault in the notice? Has it been served
correctly, have they given enough days notice?¢ |If
unsure contact TUV.




Questions?




